
 IN THE BLUE ASH CITY COUNCIL 
BLUE ASH, OHIO  

  
In Re:  Appeal of Karen and Dick Klein : 
             : 
             : FINDINGS OF FACT AND 
             : CONCLUSIONS OF LAW   

 : AFFIRMING THE BLUE ASH 
 : BOARD OF ZONING APPEALS’ 
 : JULY 11, 2016 DECISION 
                                               

I. The Case and the Appeal 

This matter came before Blue Ash City Council on September 8, 2016.  Appellants 

Karen and Dick Klein (“the Kleins”) have appealed the July 11, 2016 decision of the Blue 

Ash Board of Zoning Appeals (“BZA”).  The BZA denied the Kleins’ appeal of the 

Community Development Director’s decision denying their request to allow a privacy fence 

they installed at 9566 Lansford Drive.  The unfinished, structural side of the fence faces the 

neighbors’ property at 9495 West Avenue in violation of Blue Ash Code of Ordinances 

Section 1181.06(f).   

The Kleins installed the fence along the rear line of their property in March 2016, 

without seeking the required permit.  In April 2016, the Community Development Director 

advised the Kleins that a permit could not be approved because the privacy fence violated 

Blue Ash Code of Ordinances Section 1181.06(f). 

II. The BZA Decision 

 On April 11, 2016, the Community Development Director informed the Kleins that 

the privacy fence, as installed, violated the Code of Ordinances and could not be approved.  

The Kleins appealed to the BZA on May 24, 2016 for a variance to allow the installed fence, 

with the structural, unfinished side facing their neighbors’ property.   
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 On June 13, 2016, the BZA conducted a hearing on the Kleins’ variance request.  

After swearing in the witnesses, the BZA heard testimony from Karen Klein and Dan 

Johnson, Community Development Director.  No public comment was offered, and no 

other person testified in favor or against the requested variance. 

The BZA considered all of the testimony, arguments, and exhibits, as well as other 

information elicited from questions posed to Karen Klein and the Community 

Development Director.  The BZA then voted 2-2 and denied the variance.  The vote and 

minutes of this hearing were journalized and approved by the BZA on July 11, 2016. 

III. The Appeal to City Council 

The Kleins appealed the BZA’s decision denying their appeal to City Council by 

letter dated July 29, 2016.  In compliance with the Blue Ash Code of Ordinances Section 

1133.03(b), City Council set the public hearing on the appeal for September 8, 2016.  The 

hearing was then conducted on September 8. 

A. The Testimony 

 At the outset, Mayor Czerwonka explained the process to the parties.  The hearing 

then proceeded in accordance with Ohio law and R.C. 2506.03.  All witnesses were sworn 

and subject to cross-examination.  Dan Johnson, Community Development Director, 

Karen and Dick Klein, and the Kleins’ neighbors, Samuel and Joyce Patrick, 9495 West 

Avenue, testified.   

 The Kleins presented their own testimony and offered exhibits – property photos 

and site plans printed from CAGIS Online and the Hamilton County Auditor website.  The 

Kleins spoke generally about how they were unaware of the fence regulations outlined in 

the Code.  The Kleins testified that they constructed the privacy fence at the rear lot line of 

their property in March 2016, and that the fence was installed to replace their old one.   
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 Importantly, the Kleins acknowledged, both during the hearing before Council and 

in their appeal letters to the BZA and to Council, that the finished side of their fence, as 

installed, faces their own property, not their neighbors – the Patricks. 

 Samuel and Joyce Patrick opposed the Kleins’ appeal and request for a variance.  

The Patricks confirmed that the finished side of the Kleins’ fence faces the Kleins’ property, 

not theirs.  That fact is undisputed.   

 B. The Vote 

 City Council voted to retire to executive session to deliberate.1  After closing the 

appeal hearing, City Council voted 5-1 to deny the Kleins’ appeal and request for a fence 

variance.  City Council then directed the City Solicitor to prepare Findings of Fact and 

Conclusions of Law consistent with the vote. 

IV. Findings of Fact and Conclusions of Law 

In rendering its decision, City Council makes the following Findings of Fact and 

Conclusions of Law: 

 A. FINDINGS OF FACT 

  1. The Kleins reside at 9566 Lansford Drive, Blue Ash, Ohio 45242 (the 

“Property”). 

  2. The Property is a single-family residence located in the R-2 

Residential zoning district in Blue Ash. 

  3. Samuel and Joyce Patrick reside at 9495 West Avenue, Blue Ash, Ohio  

45242.  The Patricks’ property abuts the Kleins’ property. 

                                                 
1
 The “Sunshine Laws” do not apply to quasi-judicial proceedings like these appeals hearings.  State ex rel. 

Ross v. Crawford Cty Bd of Elections, 125 Ohio St. 3d 438, 2010-Ohio-2167, 928 N.E.2d 1082, ¶¶ 21, 32.  
Council thus properly convened the executive session.    



  4 

  4. In March 2016, the Kleins’ installed a privacy fence along the rear lot 

line of their property, with the unfinished side of the fence facing the Patricks’ property.  

The location, description, and direction of the fence are established by uncontroverted 

testimony, admitted by the Kleins, photographs, and site plans submitted by the Kleins. 

  5. In April 2016, the Community Development Director told the Kleins 

that a permit cannot be approved for the privacy fence already installed with the 

unfinished, structural side facing the Patricks’ property, which is not in compliance with 

the Code. 

 6. The Kleins sought a variance for the privacy fence from the BZA on 

May 24, 2016, and the BZA conducted a hearing on June 13, 2016.  

   7. True and accurate copies of the minutes memorializing the BZA 

hearing were submitted to City Council. 

 8. After conducting the hearing in accordance with law, and after 

considering the testimony and arguments presented, the BZA voted 2-2 to deny the 

variance. 

  9. The Kleins timely appealed the BZA decision to City Council.  City 

Council then set the appeal hearing for September 8, 2016 in compliance with the Blue Ash 

Code of Ordinances. 

  10. The appeal hearing was conducted on September 8.  (After they are 

approved by Council, the minutes of the hearing will be made a part of the record).   

  11. After conducting the hearing in accordance with law, City Council 

voted 5-1 to deny the Kleins’ appeal and request for variance. 

  12. On September 22, 2016, City Council reconvened to memorialize its 

decisions in these Findings of Fact and Conclusions of Law.    
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 B. CONCLUSIONS OF LAW 

  1. Blue Ash Code of Ordinances Section 1181.06(f) provides that “[i]n any 

district where a privacy fence may be installed, the more attractive or finished side of the 

fence shall face outward (i.e., in view of neighboring properties).” 

  2. As installed, the Kleins’ privacy fence does not meet the Code.  The 

Code requires that the finished side of the privacy fence face “outward (i.e., in view of 

neighboring properties).”  The Kleins installed the fence with the unfinished side facing the 

Patricks’ property.  The Kleins admitted this during the hearing before Council and in their 

written submissions to the BZA and to Council. 

  3. Blue Ash Code of Ordinances Section 1181.06(f) does not allow for 

variances related to the installation of privacy fences.  In instances not applicable here, 

Section 1181.06 allows the Board of Site Arrangement to vary other fence regulations.   

  4. Thus, under the plain language of the Code, the Kleins’ privacy fence 

as currently installed is not permitted.  And Council has no authority under the Code to 

provide for a variance.   

  5. Having considered all the testimony, the exhibits, and arguments and 

the record from the BZA, Council concludes, for the reasons set forth above, that the 

Kleins’ appeal should be denied and that the BZA’s decision denying the Kleins’ request for 

a variance approving of a privacy fence with the unfinished, structural side facing the 

Patricks’ property should be affirmed. 
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  6. Having made the above Findings of Fact and Conclusions of Law, and 

having considered all the testimony, exhibits, and arguments presented, City Council 

hereby denies the Kleins’ appeal of the BZA’s decision denying their request for a variance 

related to their fence along the Patricks’ property by a 5-1 vote.   

IT IS SO ORDERED.    DATE:_____________________ 

 
_________________________  ________________________ 
Lee Czerwonka, Mayor    Thomas Adamec, Vice-Mayor 
        
 
________________________  _________________________ 
Stephanie Stoller, Council Member  Robert J. Buckman, Council Member 
 
 
________________________  _________________________ 
Robert J. Ryan, Council Member   Pramod Jhaveri, Council Member 


